






























































































































































































































































































































































































































































規定」として、「公平義務（duty of impartiality）」「総収益投資（total return 















答（evolutionary response）」が「公平の信認義務（ﬁduciary duty of impartiality）」





































（man of ordinary prudence）が自らの財産を取引する際に行使する注意と熟練









様に明文化され、「合理的な注意、熟練、用心（reasonable care, skill, and 











































































































































まずRestatement of the Law, TrustsとUniform Trust Codeにより能動信託と受動






Third, Trusts §6 (2)）と定められる。さらに「能動信託」と「受動信託」との区







も信託は受動的であり得る。同様の規定はUniform Trust Codeにも見出せる。 
U. T. C. §402「設定の要件（Requirements for Creation）」には信託を設定する要
件の一つとして「受託者が履行すべき義務を負う」ことが定められている 































































































































































であると指摘する。これは明らかにJensen and Meckling（1976, 310）に依拠している。
９）ただしSitkoff（2004, 623-624）は自らの「分析」が一般化でき、対象を広げて「商
事信託と公益信託」にも適用可能であるとしている。
10）Restatement of the Law, Trustsの定義によれば、厳密かつ伝統的な意味において信
託は受託者・受益者・信託財産を三つの要素としている（Restatement, Second, 
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Trust and Its Administration from the Perspective of the Theory of the Firm
Shigeru Nishiyama
(Department of Regional Economics, Kyushu International University)
This paper addresses trust and its administration characterized as with the principal-
agent structure, focusing on the private trust in the application of the theory of the ﬁrm. 
First, the paper surveys recent selected literature concerning trust law in the light of the 
law-and-economics approach, grasping new insights from this approach into its main 
issues, including the properties of the objective function of the trustee, the nature of 
trust beneﬁciaries, the concept of trust as a legal entity, and the effect of trust law on 
the trust relationship as a principal-agent relationship.  Second, the paper presents the 
intent of the settlor as a core of the trust relationship under a ﬁduciary arrangement, 
and examines its analytical consequences in agency problems with the relationship to 
ensure that trust assets are generally managed and invested in ways consistent with the 
settlor's intent.  Finally, the paper investigates the distribution of discretionary power 
among trust parties by the choice between active and passive trusts as a key 
determinant for the decision-making process in trust administration, and considers its 
outcomes on the characteristics of agency problems surrounding the intent of the settlor 
and on their allocation among the parties with the principal-agent relationship.
Keywords: Trust; Principal-agent relationship; Agency problems; Active trust; Passive 
trust; Fiduciary relationship.
